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Dear Dale:

Enclosed please find hard copies of Morrison & Foerster’s Legal Comments (Nos. 1 and 2)
being submitted for public comment and response on behalf of the Santa Clara Valley Urban
Runoff Pollution Prevention Program and its co-permittees. (These comments have also
been provided via email.) As you will see, the enclosed also incorporates by reference
additional comments being provided by SCVURPPP, its co-permittees, BASMAA, other
Bay Area countywide stormwater programs and their co-permittees, and additional legal
comments being submitted by Gary Grimm under separate cover.
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MORRISON FOERSTER MORRISON & FOERSTER LLF

MEMORANDUM

TO: San Francisco Regional Water Quality Control Board

FROM: Morrison & Foerster LLP on behalf of the Santa Clara Valley Urban Runoff
Pollution Prevention Program and its Co-Permittees

DATE: February 28, 2008 FILE: 43117-1

RE: Legal Comment (No. 1) Concerning Unfunded State Mandates Contained
in Proposed Municipal Regional (Stormwater) Permit

The following comment concerning the presence of numerous unfunded State mandates
contained in the proposed Municipal Regional Permit is being submitted on behalf of the
Santa Clara Valley Urban Runoff Pollution Prevention Program and its 15 members who are
designated as co-permittees.” 2

L THE TENTATIVE ORDER CONTAINS NUMEROUS UNFUNDED STATE MANDATES

The Tentative Order contains numerous unfunded State mandates. Unless funding is
provided for the implementation by local governments of these aspects of the Municipal
Regional Permit, they will violate Article XIIIB, Section 6, of the California Constitution.’
To avoid the effective suspension or removal of these requirements from the permit by the
Commission on State Mandates or, if necessary, the State’s courts, the Regional Board
should: (1) direct staff to revise those aspects of the Municipal Regional Permit that exceed
federal minimum requirements in a manner reflective of a consensus with local governments
concerning priority-setting and phasing over time, or (2) absent the achievement of such a
consensus, otherwise condition the effectiveness of such discretionarily imposed stormwater

' The co-pemittees are: Campbell, Cupertino, Los Altos, Los Altos Hills, Los Gatos, Milpitas, Monte
Sereno, Mountain View, Palo Alto, San Jose, Santa Clara, Saratoga, Sunnyvale, Santa Clara County,
and the Santa Clara Valley Water District,

> The Santa Clara Program will be submitting additional comments under its own letterhead, and its
15 members who are co-permittees may be submitting separate programmatic, technical, and/or legal
comments as well. All of these, and any comments submitted by other Bay Area municipal
stormwater programs and co-permittees (and/or their legal counsel) and the Bay Area Stormwater
Management Agencies Association (BASMAA), are hereby incorporated by reference.

> Section I1I of this comment contains a more detailed discussion of the legal framework surrounding
these State unfunded mandate issues and addresses the erroneous and inappropriate legal analysis of
them set forth in the so-called “Fact Sheet” circulated by the Regional Board staff in conjunction with
the Tentative Order.
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management, monitoring, and reporting requirements on local government receipt of funding
from the State. (See “Request” below for suggested addition to permit language to effectuate
this,)

As discussed in Section II below, the Tentative Order imposes many obligations that exceed
those set forth in federally-issued municipal stormwater permits, making them State
mandates for “new programs and/or higher levels of service” intended to provide greater -
benefits to the public. Trying to improve local water quality through additional stormwater
management program elements and increased service levels is undoubtedly a noble goal that
Bay Area municipalities by and large share. However, there are also real limits to that which
our local governments can afford due to competing priorities for local revenues (e.g., police,
fire, parks) and restrictions on raising them imposed by the voters and the courts. Hence,
when the Regional Board exercises discretion to create permit requirements that go beyond
federal minimums, and in ways or at a pace with which municipalities have not endorsed,
State Constitutional provisions that were enacted by voter initiative to protect local
governments from unfunded State-prescribed mandates become a significant legal constraint,

Consequently, to avoid a meltdown which threatens to consume large amounts of resources
on litigation that could instead be spent on water quality improvement, the Tentative Order
should be revised in a manner reflecting consensus with Bay Area local governments on
priorities and realistic implementation timetables (which in some cases may have to be
phased into future permit terms) and/or the relevant requirements must be conditioned on the
receipt of State funding guaranteed to help the municipalities staff and finance their
implementation.

As practical matter, priority-setting, phasing, and State funding is also required because
many of the new programs and higher levels of service envisioned in the Tentative Order are
extremely expensive, staff intensive, or otherwise impracticable without such measures
moderating their burden on local governments (as is explained at length in comments
separately being submitted by the Bay Area municipalities, Countywide Stormwater
Programs, and the Bay Area Stormwater Management Agencies Association). Indeed,
Regional Board staff members have acknowledged the significant funding problems facing
local governments. According to a status report issued by the Regional Board staff on
February 13, 2008:

Another big challenge is local funding constraints due to Prop. 218,

which was passed by voters in 1996 and requires a two-thirds vote to
approve any increase in stormwater management fees. We recognize
that Bay Area stormwater management programs are underfunded.

The same staff report went on to outline possible funding sources, including $138 million in
grant funds available under Proposition 50 for integrated regional water management
planning and grant funding available under Propositions 84 and 1E to address flood control,
stormwater management, and water quality. However, possible funding sources are not the
same as assuring actual funding to help Bay Area municipalities implement permit
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requirements, and they are undoubtedly less than what the voters required when they
amended the State’s Constitution to add unfunded mandate protections for local
governments.

Request: Unless substantially streamlined and revised in a manner reflecting
consensus with local governments on priorities and phasing, we request that the Regional
Board expressly condition implementation of the items outlined in Section II below on the
permittees’ actual receipt of State funding by means of placing the following qualification
language in the relevant provisions of the final permit:

The Permittees and the Regional Board staff shall work cooperatively to
obtain State funding (grant, bond, or otherwise) to address this requirement; in
the event that such funding from the State is not forthcoming, the
implementation deadline for this requirement shall be suspended until such
time as such funds from the State are received by the Permittees, in which
event implementation shall be effectuated within a time equivalent to the
number of months originally provided.

Conditioning implementation of the Municipal Regional Permit’s requirements in this way
would not only avoid a constitutional violation and the prospect of costly litigation, it would
also greatly reduce the financial strain posed by the permit and allow Bay Area
municipalities to more effectively focus their efforts on addressing the highest priority water
quality issues within the confines of their limited resources.

II. NUMEROUS PROVISIONS IN THE TENTATIVE ORDER CONTAIN STATE UNFUNDED
MANDATES

The federal Clean Water Act does not require municipalities to perform many of the
obligations imposed by the Tentative Order. It only requires municipalities to adopt: (1)
effective prohibitions on non-stormwater discharges into their storm sewers and (2) controls
(in the form of stormwater management programs) to reduce the discharge of pollutants to
the maximum extent practicable. 33 U.S.C. § 1342(p)(3)(B). Both federal and State courts
have made clear that further municipal stormwater requirements may indeed be imposed to
help achieve water quality standards, but those same court decisions make equally clear that
such a policy choice by a Regional Water Board is a matter of discretion going beyond the
federal floor. See Defenders of Wildlife v. Browner (9th Cir. 1999) 191 F.3d 1159; City of
Burbank v. State Water Res. Control Bd. (2005) 35 Cal. 4th 613.

The following provisions of the Tentative Order arise from the exercise of discretion and
constitute new programs or higher levels of service going beyond federal requirements,
causing them to constitute State unfunded mandates:*

* This list is not exclusive, but is comprised of some of the more burdensome requirements for local
governments to implement.
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o Inspection of industrial facilities directly permitted by the State or Regional Water
Boards and which pay NPDES permit fees to the State to help defray the cost of
administering and overseeing compliance with such permits;

Inspection and cleaning of ai/ catch basis prior to the rainy season;

Compliance with prescriptive street sweeping/sweeper specifications;

Mandating imposition of new development and redevelopment numeric treatment
standards for projects 10,000 square feet or smaller;

¢ Requirement for stormwater treatment on trails, bicycle lanes, and existing road
rehabilitation projects;

Requirements for regulation of single-family home projects;

¢ Excessive and highly prescriptive monitoring requirements with an additional layer of
monitoring/investigation activities triggered based on monitoring results and with #o
upper resource limit,

s Prescriptive pump-station pilot program (i.e., stormwater diversion from pump
stations to the sanitary sewer) and associated monitoring;

¢ Hydromodification (peak flow regardless of pollutant content) management
requirements;

o Mandatory inspection of field operations of mobile businesses such as landscapers
and carpet cleaners where business is based and registered outside of co-permittee’s
boundary line; '

» Prescriptive control measures for trash collection and management (especially
purchase, installation and maintenance of full capture devices);

* Mandatory monitoring and bench marks for potable water discharges from hydrants
and leaks; ,

e Requirement for effectuating abatement/remediation of privately-owned properties
identified as having elevated levels of PCBs or mercury;

e Creation and implementation of a plan to assess and manage the discharge of PBDE;
and

o Prescriptive formatting and excessive paperwork/data management and reporting
requirements.

To bring forward just one concrete example from the above to illustrate the larger point, the
federal Clean Water Act regulations set forth those facilities required to be inspected by
municipalities. Those facilities are solely municipal landfills, hazardous waste treatment,
disposal and recovery facilities, industrial facilities that are subject to section 313 of Title III
of the Superfund Amendment and Reauthorization Act of 1986, and industrial facilities that a
municipality has determined to be contributing a substantial pollutant loading to the
municipal storm sewer system. See 40 C.F.R. § 122.26(d)2)(iv)}(C). Unlike the Tentative
Order, the federal regulations do not require inspections of additional industrial facilities or
construction sites which have their own NPDES stormwater permit coverage (for which they
pay fees to the State — fees that have not been shared with local governments to defray the
costs of these delegated oversight responsibilities).
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It is predictable that some will argue that the bulleted items above fall within the federal
Clean Water Act’s maximum extent practicable (MEP) standard, but a comparison of the
municipal stormwater permit requitements the U.S. Environmental Protection Agency issues
and those set forth in the Tentative Order belie that position. A municipal stormwater permit
relatively recently issued by EPA Region 9 is attached as Exhibit A for purposes of
facilitating such a comparison. It consists of 24 pages as opposed to 190 for the Tentative
Order (of which 95 pages contain the highly prescriptive requirements to be imposed on the
municipalities) and, unlike the Tentative Order, contains no 100+ page long reporting form.

Perhaps more importantly, instead of the highly prescriptive approach set forth in the
Tentative Order, the EPA-issued permit also accords the subject municipalities far more
discretion in determining the scope and level of implementation of the various components
of their stormwater management programs, such that they can be tailored commensurate with
the availability of resources. Nor is the attached EPA Region 9-issued permit unique; in fact,
our review of municipal stormwater permits issued directly by EPA elsewhere in the country
confirms that it is fairly typical and no EPA-issued municipal stormwater permits even
approach the length or level of prescriptiveness of the Tentative Order.

Request: Exhibit B contains a more complete side-by-side comparison of EPA-
issued municipal stormwater permit requirements and those set forth in the Tentative Order
which constitute State unfunded mandates. We request that a response to comments address
each row of this table individually and specifically set forth evidence of where EPA has
issued an MS4 permit requirement parallel to that contained in the Tentative Order and the
level of prescriptiveness/flexibility EPA accorded the subject municipality in that instance.

III. LEGALFRAMEWORK
A.  STATUTORY AND CASE LAW BACKGROUND

Section 6 of Article XIIIB of the California Constitution provides that: “Whenever the
Legislature or any state agency” mandates a new program or higher level of service on any
local government, the State shall provide a subvention of funds to reimburse that local
government for the costs of the program or increased level of service ....” Cal. Const., art.
XIII B, § 6 (emphasis added). Approved by California voters as Proposition 4 in 1979,
Section 6 was included in Article XIIIB in recognition that Article XIIIA of the Constitution,
adopted earlier through Proposition 13, severely restricted the taxing powers of local
governments. See County of Los Angeles v. State of California (1987) 43 Cal. 3d 46, 61.
Thus, the provision “was intended to preclude the state from shifting financial responsibility
for carrying out governmental functions onto local entities that were ill equipped to handle
the task.” County of Fresno v. State of California (1991) 53 Cal. 3d 482, 487, see also
County of Sonoma v. Comm 'n on State Mandates (2000) 84 Cal. App. 4th 1264, 1282
{quoting Ballot Pamp., Special Statewide Elec. at 18 (Nov. 6, 1979)) (“[S]ection 6 of
Proposition 4 was intended to prevent state government attempts to ‘force programs on local

3 Regional water quality control boards are state agencies for subvention purposes. County of Los
Angeles, 150 Cal. App. 4th at 904.
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governments without the state paying for them.’”). The “central purpose of the principle of
state subvention,” therefore, “is to prevent the state from shifting the cost of government

from itself to local agencies.” Hayes v. Comm 'n on State Mandates (1992) 15 Cal. App. 4th
1564, 1593.

Accordingty, Section 6 provides for “reimbursement,” through subvention, “to local
governments for the costs of complying with certain requirements mandated by the state.”
County of Los Angeles v. Comm’'n on State Mandates (2007) 150 Cal. App. 4th 898, 905
(citation and alteration omitted). “Subvention” generally requires “a grant of financial
assistance, or a subsidy.” Jd at 906. The reimbursement requirement is triggered by an
increase in costs that a local government is required to incur as a result of a statute, or an
agency order implementing a statute, that mandates a “new program” or “higher level of
service.” Cal. Gov. Code § 17514; County of Los Angeles, 150 Cal. App. 4th at 908. In the
unfunded mandates context, the term “program” refers to “programs that carry out the
governmental function of providing services to the public, or laws which, to implement a
state policy, impose unique requirements on local governments.” County of Los Angeles, 43
Cal. 3d at 56. :

A number of obligations imposed by the Tentative Order are such programs because they are
uniquely governmental functions and are expressly imposed on the municipalities that are
permittees, not the general public. Many of these obligations are “new” programs because
the Regional Board did not exercise its discretion to impose these requirements in earlier
permits. See County of Los Angeles v. Comm’n on State Mandates (2003) 110 Cal. App. 4th
1176, 1189.

Moreover, even where not wholly “new,” other obligations have been increased and/or made
significantly more prescriptive in comparison to those set forth in prior stormwater permits
the Regional Board has issued to Bay Area municipalities (and in comparison to what EPA
requires of municipalities it permits), such that they constitute higher levels of service. A
“higher level of service” refers to State-mandated increases in the services provided by local
agencies. County of Los Angeles, 43 Cal. 3d at 56. A higher level of service exists where the
mandate results in an increase in the “actual level or quality of governmental services
provided.” San Diego Unified Sch. Dist. v. Comm’n on State Mandates (2004) 33 Cal. 4th
859, 877.

B. THE FACT SHEET’S ASSERTION THAT THE TENTATIVE ORDER DOES NOT
CONTAIN ILLEGAL UNFUNDED MANDATES IS INAPPROPRIATE AND ERRONEOUS

The Fact Sheet that accompanies the Tentative Order contains a lengthy assertion that the
Order does not contain illegal unfunded mandates subject to subvention under the California
Constitution. The statement exceeds the Regional Board staff’s jurisdiction, reflects an
advocacy position being utilized by the State Board legal staff elsewhere, is not entitled to
any weight, and lacks merit in any event.

As an initial matter, the Regional Board staff’s legal assertion is inappropriate because the
Commission on State Mandates was established to resolve claims for subvention by local

6
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government agencies. See Cal. Gov. Code §§ 17525, 17551. Only the Commission has the
Jurisdiction to determine, “in the first instance,” whether a cost incurred by a local
government arises from carrying out a State mandate for which subvention is required.
County of Los Angeles, 150 Cal. App. 4th at 907, 917-18 (emphasis added); Lucia Mar
Unified Sch. Dist. v. Honig (1988) 44 Cal. 3d 830, 837.

In addition, the staff’s statements in the Fact Sheet appear to reflect advocacy positions
developed by the State Board legal staff concerning unfunded mandates resulting from their
unsuccessful litigation in County of Los Angeles, 150 Cal. App. 4th at 917-18. It is not
appropriate for the Regional Board staff to include such an advocacy piece in a permit “fact”
sheet. See 40 C.F.R, §§ 124.8, 124,56,

Furthermore, the substantive arguments in the Fact Sheet are erroneous. The staff contends
that, because the MRP constitutes a federal NPDES permit and implements requirements
mandated by Section 402(p)(3)(b) of the Clean Water Act, all obligations within the MRP
are federally mandated. That argument lacks credibility on its face and is without merit.

First, as a theoretical matter, federally mandated appropriations are those “required to
comply with mandates of the courts or the federal government which, without discretion,
require an expenditure for additional services or which unavoidably make the provision of
existing services more costly.”® County of Los Angeles, 150 Cal. App. 4th at 907 (quoting
Cal. Const., art. XJII B, § 9(b)) (emphasis in original). California courts “are not convinced
that the obligations imposed by a permit issued by a Regional Water Board necessarily
constitute federal mandates under all circumstances.” Id. at 914 (empbasis added). In fact,
the California Supreme Court has acknowledged that an NPDES permit may contain both
federally mandated terms as well as terms exceeding federal law. See City of Burbank, 35
Cal. 4th at 618, 627-28. And other courts have found that “the potential for non-federally
mandated components of an NPDES permit is acknowledged under both federal law and
state law.” County of Los Angeles, 150 Cal. App. 4th at 316. Where state-mandated
activities exceed federal requirements, those mandates constitute a reimbursable state
mandate. See Long Beach Unified School District v State of California (1990) 225 Cal. App.
3d 155, 172-73.

Second, whether an obligation imposed on a municipality results from a federal law or
program does not, by itself, render that obligation a “federal mandate” for subvention
purposes. Rather, “where the manner of implementation of the federal program [is] left to
the true discretion of the state,” the state’s decision to shift the burden to municipalities gives
rise to subvention. /d Although the federal Clean Water Act does impose certain
obligations directly on municipalities, the Tentative Order goes beyond the mandates of

® “There is no precise formula or rule for determining whether the ‘costs’ are the product of a federal mandate.”
County of Los Angeles, 150 Cal. App. 4th at 907 n.2. “A determination in each case must depend on such
factors as the nature and purpose of the federal program; whether its design suggests an intent to coerce; when
state and/or local participation began; the penalties, if any, assessed for withdrawal or refusal to participate or
comply; and any other legal and practical consequences of nonparticipation, noncompliance, or withdrawal.”
City of Sacramento v. State of California (1990) 50 Cal. 3d 51, 76.

7
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federal law. Under the Clean Water Act, municipalities are required to (i) prohibit non-
stormwater discharges into the storm sewers and (2) reduce the discharge of pollutants in
stormwater to the maximum extent practicable (MEP). See 33 U.S.C. § 1342(p). While the
Regional Board possesses authority to impose permit requirements going beyond the
maximum extent practicable (MEP) to facilitate the achievement of water quality standards,
see Defenders of Wildlife, 191 F.3d at 1163, that constitutes an exercise of discretion
subjecting those requirements to the State Constitution’s subvention requirement.

Likewise, in arguing that the Tentative Order is a federal mandate the Regional Board puts
too much weight on the federal nature of Total Maximum Daily Load (TMDL) requirements.
Although NPDES permits must contain requirements “consistent with” applicable waste load
allocations (WLAs) in TMDLs, the specific manner in which the TMDL is implemented in
an NPDES permit is not a federal mandate, but rather is left to the state’s discretion. See
Pronsolino v. Marcus (9th Cir. 2002) 291 F.3d 1123, 1140. Therefore, under California case
law, implementation of the TMDL requirements does not cure the Tentative Order of its
constitutional violation. See Hayes, 15 Cal. App. 4th at 1593-94.

Third, the Fact Sheet statement maintains that subvention is not required because the
obligation imposed on municipalities by the Tentative Order are less stringent than the
obligations imposed on some nongovernmental dischargers by other NPDES permits. The
staff fails to explain how this comparative burden is legally significant or even relevant.
Indeed, this argument is not relevant for purposes of subvention. Nowhere do the applicable
constitutional provisions, statutes, or case law require that state mandates be more
burdensome for local governments than private parties in order to trigger subvention. The
single case relied upon, County of Los Angeles v. State of California (1987) 43 Cal. 3d 46, is
completely inapposite. In that case, the California Supreme Court held that costs incurred by
local agencies in providing employees with the same increase in workers’ compensation
benefits as employees of private entities did not require subvention because the program was
administered by the state, not local governments. /d. at 57-58. The case simply does not
support the Regional Board’s proposition that “costs incurred by local agencies to protect
water quality reflect an overarching regulatory scheme that places similar requirements on
governmental and nongovernmental discharges.”

Fourth, the Fact Sheet asserts that, because the municipalities have the authority to levy
service charges, fees, and other assessments to fund compliance with the Tentative Order, the
Order is not an unfunded mandate. This begs the question of whether the requirement being
imposed violates the State Constitution in the absence of the necessary funding being
provided by the State (such that municipalities won’t need to look to the local tax base). The
contention that such fees are easily levied by local governments is also legally and factually
incorrect. See, ¢.g., Pajaro Valley Water Mgmt. Agency v. Amrhein (2007) 150 Cal. App. 4th
1364, 1384-93; Bighorn-Desert View Water Agency v. Verjil (2006) 39 Cal. 4th 205, 215-17.
In fact, the Regional Board staff has effectively acknowledged this in its February 13 status
report.
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Fifth, according to the Fact Sheet, the Tentative Order is not an unfunded mandate because
the municipalities requested permit coverage in lieu of compliance with both pumeric
restrictions on their discharges and the complete prohibition against the discharge of
pollutants contained in Section 301 of the Clean Water Act. There is no such request with
respect to this permit in the record. Moreover, the expert panel assembled by the State Board
concluded that “[i]t is not feasible at this time to set enforceable numeric effluent criteria for

- municipal BMPs and in particular urban discharges.”” Storm Water Panel on Numeric
Limits, The Feasibility of Numeric Effluent Limits Applicable to Discharges of Storm Water
Associated with Municipal, Industrial, and Construction Activities 8 (2006).

Finally, the Fact Sheet contends that the Tentative Order is not an unfunded mandate because
the municipalities’ duties pre-date the enactment of Article XIIIB, Section 6, of the
California Constitution. This argument was recently rejected by the California Court of
Appeal in County of Los Angeles. 150 Cal. App. 4th at 916 n.5. Furthermore, municipal
separate storm sewer systems (MS4s) were not required to obtain NPDES permits until the
1990s, after the voters amended the State Constitution to provide municipalities with these
protections.

7 Furthermore, the case law cited in the Fact Sheet does not support the argument. For example, the staff cites
County of San Diego v. State of California (1997) 15 Cal. 4th 68, in support of the proposition that, to the extent
the municipalities have voluntarily availed themselves of the Tentative Order, the Order is not a state mandate.
The case does not support that statement, however. In that case, the California Supreme Court held that
counties that participated in a State healthcare program for the indigent had to spend at least as much as they
received in grants from the state. /d. at 107-08. Participating in the healthcare program in that case was
entirely voluntarily; counties could opt out completely if they wished. Id By contrast, there is no opt-out
opportunity for municipalities here. The Fact Sheet also relies on Environmental Defense Center v. U.S.
Environmental Protection Agency (9th Cir. 2003) 344 F.3d 832. That case involved the Tenth Amendment of
the U.S. Constitution, not subvention under the California Constitution. Jd at 845-48. Consequently, it is
inapplicable.
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Permit No. MP'$

: AUTHORIZATION TO DISCHARGE UNDER THE
NATIONAL POLLUTANT PISCHARGE ELIMINATION SYSTEM

In compliance with the provisions of the Federal Water Pollutlon Control Act as
amended, (33 U.S.C. 1251 et. seq.; the "Act"),

Commonwealth of the Northern Manana Islands
Department of Public Works
Joeten Commercial Building, Gualo Rai (Second Floor)
' Saipan, MP 96950

is authonzed to discharge storm water runoff and specified non-storm water discharges 1rom the

municipal separate storm sewer system (MS4) operated by the permittee to waters of the
States from all MS4 outfalis w1thm the pemutted area of the Island of Saipan,

" in accordance with effluent limitations, momtonng requlrements and other oondmons sqt forth in -
Parts T through V, and Part VI (EPA Region 9 Standard Federal NPDES Penmt Condmons for

MS4 Dlscharges dated May 24, 1996)

This permit shall become éffectiveon  SEP 28 2006

" This permit and the authorization to discharge shall expire at midnight, SEP 21

201 1
' Signed tmsZZ day of_,&/ &:w M\, oo g
For the Reglonal Adnumstrator
Alexis Strauss

Director, Water Division
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A.
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Permit No. MPS04(

PART I. DISCHARGES AUTHORIZED UNDER THIS PERMIT

PERMIT AREA. This permit applies to all components of the MS4 owned or 1.

by the permittee within the boundaries of the urbanized area of the Island of Saij
Commonwealth of the Northern Mariana Islands.

AUTHORIZED DISCHARGES. Subject to the terms of this permit, during tH
- beginning the effective date.of this permit and lasting through the expiration of
~ -permit, the permittee is authorized to discharge storm water and othcr non-prohi

dlschargcs from all outfalls of the permlttee s MS4.

PROHIBITIONS -- NON-STORM WATER DISCHARGES

1.  The permittee shall effectively prdhibit all types of ﬁon-storm water disc]

into its MS4 unless such discharges are either authorized by a separate N
pcmnt or not prolnblted in accordance with Part ILC. 2

2. The followmg categories of non-storm water dlscharges (ocourring withi
jurisdiction of the permittee) are only prohibited if they are identified as
significant contributors of pollutants to or from the MS4. If any of the fo
categories of discharges are identified as a significant contributor, the pe;
must address the category as an illicit discharge as specified in Part ILB.
permit:’.

Water line flushing,

Landscape irrigation,

Diverted stream flows,

Rising ground waters,

Uncontaminated ground water mﬁltratlon,
Uncontaminated pumped groundwater, .
Discharges from potable water sources,
Foundation drains,

Air conditioning condensate,

Irrigation water,

Springs,

Watet from crawl space pumps,

Footing drains,

Lawn watering,

Individual residential car washing, ‘
Discharges from riparian habitats and wetlands,
Dechlorinated swimming pool dlscharges
Street wash water,

MOTYOREERTNIR SO e O

000

bperated
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e period
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 PARTIL STORM WATER MANAGEMENT PROGRAM (SWMP)

A.

B.

control measures shall be included and implemented in the SWMP:
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5. Discharges or flows &om emergency fire fighting activities, and

t.  Additional discharges which may be developed in accordance with

Part 1.C.3 of this perinit.

3. The permittee may also develop a list of other similar occasional incidental non-

storm water discharges (e.g. non-commercial or charity car washes, etc.)

at will

not be addressed as illicit discharges. These non-storm water discharges must not
be reasonably expected (based on information available to the permittee) fo be
significant sources of pollutants to the MS4, because of either the nature of the.

discharges or conditions the permittes has established for allowing these

discharges to the MS4 (e.g., a charity car wash with appropriate controls on
frequency, proximity to sensitive waterbodies, BMPs on the wash water, etc.).

The permittee shall document in the/storm water management program
coiitrols or conditions placed on the discharges, and include a provision

1y local

 prohibiting any individual non-storm water discharge that is determined tp be

contributing poilutants to the MS4.

GENERAL REQUIREMENTS. The permittee shall implement and enforce a SWMP:

designed to reduce the discharge of pollutants from the MS4 to the maximum ex1
practicable (MEP), to protect water quality and to satisfy water quality requiremnsg

ent
nts. The

SWMP shall include management practices; control techniques; system, design, and

engineering methods; and other provisions EPA determines appropriate for the cf
pollutants. - At a minimum, the permittee shall implement the SWMP which was
submitted to EPA which is dated October 25, 2004. - .

SIX MINIMUM MEASURES FOR THE SWMP

Appropriate best management practices (BMPs) to address the following six min

1, Public education and ouireach on storm water impacts.

bnirol of

M

‘ - The permittee shall implement a public education program to distribute education
' materials to the community or conduct equivalent outreach activities about the impacts

water discharges on water bodies and the steps that the public can take to reduce pollu
storm water runoff. ' : - ' ‘

fstorm -
tsin -




2.
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Public Involvement/Pdrtz‘czpation.

The permittee shall, at a minimum, comply with local public notice rcqulrements when |

. nnplementmg a public mvolvement/partlmpanon program.
3.
- The penmttee shall:

a.

R dlscharges (as defined at § 122. 26(b)(2)) into the MS4;

. _develop, if not already completed, a storm sewer system map, showmg thy
location of all outfalls and the names and location of all waters of the Um
- States that receive discharges from those outfalls,

' ~ system and 1mplement appropnate enforcement procedures and actions;

: mgmﬁcant sources of pollutants to waters of the United States).

lec_zr dzscharge_ detection and elimination.

develop, mplement and enforce a program to detect and eliminate 111101t

e
ted

to the extent allowable under local law, effectively prohibit, through ordinance, or

other regulatory mechanism, non-storm water discharges into the storm s

develop and 1mplement a plan to detect and address non-stonn water disc
mcludmg illegal dumping, fo the system;

with illegal dlscharges and improper disposal of waste; and

address the followmg categories of non-storm water dlscharges or flows (|
illicit discharges) only if the permittee identifies them as significant contr
of pollutants to the MS4: water line flushing, landscape irrigation, diverte
flows, rising ground waters, uncontaminated ground water infiltration (as
at 40 CFR 35.2005(20)), uncontaminated pumped ground water, discharg
potable water sources, foundation drains, air conditioning condensation, i
water, springs, water from crawl space pumps, footing drains, lawn water]
individual residential car washing, flows from riparian habitats and wet
dechlorinated swimming pool discharges, and strect wash water (dischar

PWer

hargcs,

inform public employees, busmesses and the general public of hazards associated

f.e.,
jbutors

d stream
defined
es from
ifrigation -
ing, '
ds

flows from fire fighting activities are excluded from the effective prohibifion
against non-storm water and need only be addressed where they are 1d_ent1ﬁed as
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4. Construction site storm ‘water runoff contro'l.

The permittee shall develop, implement, and enforce a program to reduce poll
any storm water runoff to the MS4 from oonstruct:ron actlv1t1es that result in a land dlS

- develop, implement, and/or enforce a program to reduce pollutant dlscharges from such ites.
The program must also include the development and unplementauon of at a minimum:

a. an ordmance or other regulatory mechamsm to require erosion and sediment A
controls, as well as sanctions to ensure complrance, to the extent allowab under

" local law;.

b.  requirements for constructton site operators to implement appropnate erosion and
' sedrment control best management practrces,

¢ requirements for construction site operators to control waste such as discarded
' " building materials, concrete truck washout, chemicals, litter, and sanitary waste at
the constructron site that may cause adverse impacts to water quality; '

d - ‘procedures for site plan review which mcorporate consrderatnon of potent: al water
quality 1mpacts,

e. procedures f0r recelpt and consrderatlon of information submrtted ’by the public;

and

f procedures for site mspectron and enforcement of control measures

5. Post-construction storm water managemenr in new. development and
_ redevelopment :

The permittee shall' ’

a. develop, implement, and enforce a program to address storm water runoﬂ from

' " new development and redevelopment projects that disturb greater than or equal to
one acre, including projects less than one acre that ave part of a larger common

plan of development or sale, that discharge into the M34. The program must

~ ensure that controls are in place that would prevent or minimize water quality

* impacts;
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b develop and implement str:-itegies which include a combination of structutal

and/or non-structural best management practices (BMPs) appropriate for the _‘
community; - .

c. use an ordinance or other regulatory mechanism to address post-construc on
runoff from new development and redevelopiment projects to the extent allowable -
under local law; and .

d. ensure adequate long-term operation and maintenance of BMPs,
6. Pollution prevention/good housekeeping for municipal operations.
The permittee shall: |

a..  develop and iinplément an operation and maintenance program that includes a
training component and has the ultimate goal of preventlng or reducing pollutant
- runoff ﬁ'om municipal operatlons and .

b. usmg trammg materials that are available from EPA, states, or other
" organizations, the program must include employee training to prevent and reduce
storm water pollution from activities such as park and open space mainterance,
fleet and building maintenance, new construction and land disturbances, and
storm water system maintenance. ' ‘

PART III, SPECIAL C.ONj)ITIONS

A. REQUIREMENTS PERTAINING TO TOTAL MAXIMUM DAILY LOAD
(TMDL) ALLOCATIONS. Pursuant to 40 CFR 122.62, this permit may be reopened
- and modified to include requirements of an approved TMDL and/or its associated
implementation plan. Monitoring of discharges may also be required to ensure
compliance with the TMDL. :

- B. WATER QUALITY BASED REQUIREMENTS. The pennitfee shall protect water
: ‘quality by ensuring, to the maximum extent practicable, that no discharge shall cause or

contribute to an exceedance of applicable water quality standard. To do so, the pgrmittee . .

shall fully implement all SWMP and permit requirements in accordance with the
established time frames.

C.  ENDANGERED SPECIES ACT REQUIREMENTS, This permit does not authorize
nor require the construction of any particular structural storm water quality control device
_ that could adversely affect listed or proposed threatened or endangered species.




D.
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REVIEWING AND UPDATING SWMPs.

1.

The pemnttee shall annually review the SWMP in conjunction with preparaﬁon' of

the annual report required under Part IV.C.

The permittee may change the SWMP dunng the hfe of the permit accordmg 1o
the following procedures: :

al

C

Changes adding (but not subtracting or replacing) components, controls, or

_ requirements to the SWMP may be made at any time upon written
‘ notlﬁeatlon to EPA,;

Changes replacing an meffectwe or infeasible management practice

specifically identified in the SWMP with an alternate managemen practice ; ,
may be requested at any time. Unless denied by EPA, changes proposed

aecordmg to the criteria below are deemed approved and may be

implemented 60 days after submltung the request. If the request is denied,

EPA will send a written response giving a reason for the decision,
Modification requests, must include:

iti. An analysis of why the replacement management practice is

expected to achieve the goals of the management practlce
replaced;

Change requests or. nonﬁcatlons must be made in wntmg and 31gned in

accordance with Part VI 11.

A may notlfy the permﬂtee that changes to the SWMP are necessary

To address impacts on reoemng water quahty caused or contnbu
discharges from the MS4

To include more stnngent requirements necessary to comply with
Federal or regulatory requirements;

i An analysis of why the management practlce is meffectlve or
' infeasible (including cost proh1b1t1ve),
-l Expectatlons on the effectlveness of the replacement management
. practice, and

be

to, by

new -




E.

CNMI Water Quality Certification Requirements

1.

" Within 60 days of receipt of an EPA notice as provided by Part ILD.3 (o

obtaifing other applicable local or federal permits.
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c. To include other conditions deemed necessary by EPA to comply with the
surface water quality standards, ESA related reqmrements and/or|other
goals and requirements of the CWA, or

_ d. . If at any time, EPA determines that the SWMP does not meet permit

requirements.

a later
date if so provided), the permittee must propose changes to the SWMP a dressing
the concetns _identiﬁed by EPA and propose an implementation schedule, EPA
may require revisions to the permittee’s proposal. Within 30 days of EP
approval of the revised SWMP, the permittee shall incorporate the revisions into
the SWMP and implement the revised SWMP in accordance with the approved
schedule. .

In accordance with Section 12 of the CNMI Water Quality Standards (th
“Standards™), the permittee shall allow prompt access to all facilities covered by
this permit to the Director, CNMI Division of Environmental Quahty or his
authorized representauve for the purpose of inspecting the premises for |
compliance with the terms of the certification. The inspection may be m3de with
or without advance notice to the permittee, with good purpose; at the disgretion of
the Director, CNMI Division of Environmental Quahty, but shall be made at
reasonable times unless an emergency dictates othemlse '

In accordance w1th Section 10. 6 of the Standards, the water quality certification.
requirements shall be subject to amendment or modification if and to the|extent
that existing water quality standards are made more stnngent, or new wat;er
quality standards are adopted, by DEQ.

The. CNMI water quality certification does not relieve the permittee from

PART IV. MONITORING, RECORDKEEPING AND REPORTING REQUIREMENTS

A,

MONITORING REQUIREMENTS

1.

The permittee must evaluate program comphance the appropriateness of] .
identified best management practices, and progress toward achieving identified .
measurable goals. Ifthc permittee discharges to a water for which a TMDL has




B.

-a period of at least three years from the date of the sample, measurement,
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been established; the permittee may be requiréd to monitor to determine if the
storm water controls are adequate to mamtam compliance with the MS4'y

wasteload allocation.
2. If the permittee conducts momtonng at the permitted MS4, the perrmttce must
comply with the following:
a Representative monitoring. Samples and measurements taken for the
purpose of monitoring shall be representative of the monitored aclivity.
b, Test Procedures. Monitoring results must be conducted accordmg to test
procedures approved under 40 CFR Part 136.
c. Discharge Monitoring Report. Monitoring results must be reportedona
Discharge Monitoring Report (DMR).
3. Records of monitoring information shall include:
a. . Thedate, exact place, 'and time of sampling or measurements;
b. The names(s) of thc mdmdual(s) who performed the samphng or
' ‘measurernents;
c. The datc(s) analyses were performed;
d. The names of the individuals who performed the ana.lyses
| e. The analytlcal techmques or methods used; and
f The results of such analyscs
 RECORDKEEPING
. The permittee shall retam records of all monitoring information, mcl all
‘ calibration and maintenance records and all original strip chart reco s for -

continuous monitoring instrumentation, copies of all reports required by this
permit, copies of Discharge Monitoring Reports (DMRs), a copy of the NPDES
permit, and records of all data used to complete the application for this permit, for’

report or

application, or for the term of this permit, whichever is longer. This peripd may

be extended by requcst of the pemntung authority at any time.




C. ANNUAL REPORT

L

PART V.

. The permittee shall submit anannual report to BPA for each year of the

" permittee during the period beginning on the effective date of the permit
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The permittee shall submit its records to the permitting authority only wi
specifically asked to do so. The permittee must make its records, inchudi

_permit apphcatxon and the description of the SWMP available to the publi
. requested to do $0 in wntmg

term. . The first report is due September 30, 2007, covering the activities

ending June 30, 2007. Subsequent anhual réports are due on September 3
each year following 2007. The report must include:

icif

fthe

a. The status of compliance with permit conditions, an assessment of the
‘ appropriateness of the identified best management practices and-progress

- towards achieving the identified measurable goals for each of the

minimurti control measures. The status report shall include available

information concerning whether any of the permittee’s discharges

or contributed to any exceedancés of water quality standards and the

clrcumstances leadmg to the exceedances.

caused

b. | 'Results of information collected and analyzed, mcludmg momtonng data ‘.

1f any, durmg the reportmg period;

wportmg cycle,

d. A change in any 1dent1ﬁed best managcment practlcc or measurab
for any of the minimum measumc, .

e..  Description and schedule for mplementatlon of additional BMPs
" benecessary, based on monitoring results, to ensure comphance w
applicable TMDLs; and

£  Notice that the permittee is.relying 6n another govenuneﬁt entity 4
~ some. of the permit obligations (if applicable). .

Where to Submit. Annual reports shall be submitted to EPA. at the follow]
address: EPA Reglon 9 (WTR-7), 75 Hawthorne Sfreet, San Franc:lsco, q
941 0s.

L

DEFINITIONS

‘C A summary of the storm water activities which are planned dunng the next

le gqals

that may
ith

o satisfy -

ng
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. “Best Management Practlces” (BMPs) refer to schedules of activities, pmh1bition
* of practices, maintenance procedures, and other management practices to| prevent
or reduce the pollution of waters of the United States, BMPs also includg
treatment reqmrements operatmg procedures, and practlces to control p

storage

"CWA" means the Clean Water Act (formerly referred to as the Federal
Pollution Control Act or Federal Water Pollution Control Act Amendments of
1972) Pub. L. 92-500, as amended by Pub. L. 95-217, Pub. L. 95-576, P .L.

' 95~483 and Pub. L. 97-117,33 U.S.C. 1251 etseq

“Director” means the Reglonal Admlmstrator of EPA, Reglon 9 or an authorized
repreeentahve .

"]111c1t Discharge” means any dlscharge to a mumcxpal separate storm s
system that is not composed entirely of stonm water except discharges pursuant to .
an NPDES petmit (other than the NPDES permit for discharges from the mumm— ‘

- pal separate storm sewer) and dlscharges from fire ﬁghtmg activities. .

CFR 122.34. CWA section 402(p)(3)(B)(iii) requires that a municipal p
- “shall require controls to reduce the discharge of pollutants to the maxi _
extent practicable, including management practices, control techniques and’
system design, and engineering methods, and other provisions such as the
Administrator or the State determines appropnate for the control of such
pollutants.” .

“Measurablée Goal” means a quantltatlve measure of progress m mplemenhng a
' component ofa storm water management program.

_ “Mummpal Separate Storm Sewer" means a conveyance, or system of
conveyances (including roads with drainage systems, inunicipal sireams, catch
“basins, curbs, gutters, ditches, man-made channels, or storm drains):
(i) owned or operated by a State, city, town, borough, county, parish, di
- association, or other public body (created by or pursuant to State law) havi g
. jurisdiction over disposal or sewage, industrial wastes, storm water, or other
wastes, including special districts under State law such as a sewer.distric . flood
.control district or drainage district, or similar entity, or an Indian tribe or jan autho- -
' nzed tribal organization, or a designated and approved management agericy under




10.

- 11

i2.

section 208 of the CWA that discharges to water of the United States;

which connect segments of the same stream or other waters of the Umted

 that are:-

Page 13 of 24

Permit No. MPS040000

(ii) designed or used for collecting of conveying storm water;
(iii) which is not a combined sewer; and

at 40 CFR 122.2

to water of the United States and does not include open conveyances co
two municipal separate storm sewers, or pipes, tunnels or other convey:

"Qutfall" means a point source where a municipal separate storm sewer ﬁscharges

and are used to convey waters of the United States.

"Permittee” means the Department of Pub_lic Works, Saipan, Commonwe
the Northern Mariana Islands. '

“Point Source" means any discemible, confined and discrete conveyance,
including but not limited to , any pipe, ditch, channel tunnel, conduit, wel
discrete fissure, container, rolling stock, concentrated animal feeding op
landfill leachate collection system, vessel or other floating craft from wi
pollutants are or may be discharged.

"Representative Storm” means a storm event of greater than 0.1" of rainfz
least 72 hours after the previously measurable (greater than 0.1" rainfall)

event, Where feasible, the variance in the duration of the event and the tq
rainfall of the event should not exceed 50 percent from the average or me
rainfall event in the arca. _

"Small Mumc1pal Scparate Storm Sewer System” means all separate stor]

1. Owned or operated by the United States, a State, city, town, borough, ¢
parish, district, association, or other public body (created by or pursuant t
law) having jurisdiction over disposal of sewage, industrial wastes, storm
or other wastes, including special districts under State law such as a sewg
flood control district or drainage district, or similar entity, or an Indian tri
authorized Indian tribal organizatien, or a designated and approved mana;

(iv) which is not part of a Publicly Owned Treatment Works (POTW) as defined

ecting
es
States 7

alth of

=
-

ation,

ich

1 and at
orm
ital
dian

n SCWErs

ounty,

o State
water;

r district,
ibe or an
gement

agency under sectlon 208 of the CWA that. dlscharges to waters of the United

States.
2, Not defined as “large" or "medlum“ mumolpal separate storm sewer sy
accordance with this permit.

3. This term includes systems similar to separate storm sewer systems in
municipalities, such as systems at military bases, large hospital or prison

stems i
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complexes, and highways and other thoroughfares. The term does not include
separate storm sewers in very discreéfe areas, such as individual buildings.

13. "Storm water" means storm water runoff, snow melt runoff, and surface mmoff |
and drainage. '

14.  “Urbanized Area of the Island of Saipa.n”. means the geographic area.on the Island
of Saipan, Commonwealth of the Northern Mariana Islands which is considered to
be urbanized by the U.S. Census Bureau based on the 2000 census.

15.  "Waters of the United States” means:

" (3) which are used or could be used for industrial purposes by industries i

. (d) all impoundments of waters otherwise defined as waters of the Unit

* (f) the territory sea; and -

(a) all waters which are currently used, were used in the past, or may be
susceptible to use in interstate or foreign commerce, including all waters ywhich
are subjéct to the ebb and flow of the tide; ‘
(b) all interstate waters, including interstate "wetlands;"

(c) all other waters such as intrastate lakes, rivers, streams (including intermittent

- streams, mudflats, sandflats, "wetlands," sloughs, prairie potholes, wet mgadows,

playa lakes, or natural ponds the use, degradation, or destruction of which would
affect-or could affect interstate or foreign commerce including any such waters:.
(1) which are or-could be used by interstate or foreign travelers for recreational or
other purposes; | | '
(2) from which fish or shellfish are or could be taken and sold in interstatg or
foreign commerce; or . ‘

interstate commerce;

under this definition; : .
(¢) tributaries of waters identified in paragraphs (2) through (d) of this de
(g) wetlands adjacent to areas (other than waters that are themselves w
identified in paragraphs (a) through (f) of this definition.

Waste treatment systems, including treatment ponds or lagoons designed to meet the

requirements of CWA (other than cooling ponds as defined in 40 CFR 423.1 1(m
also meet-the criteria of this definition) are not waters of the United States. This
" exclusion applies only to man-made bodies of water which neither were origin
in waters of the United States (such as disposal area in wetlands) nor resulted fro
impoundment of waters of the United States. S

which'

created -
the _




PART VL

1. Dutx to R@pply | {40 CFR 122. Zl(b)]
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EPA REGION 9 STANDARD FEDERAL NFDES PERMIT CONDITIONS

(Revised for Municipal Storm Water Permits, May 24, 1996)

~ The permittee shall submit a new apphcatlon 180 days before the existing permif e}tpires. :

2. ppl&anon [40 CFR 122.22]

a,

' for the overall operation of the facility, or a portion of the facility, a new

All penmt apphcatlons shall be signed as follows: -

(1) . Féramunicipality, State, Federa), or other public agency. By eith]
principal executive officer or ranking elected official.

shall be signed by a person described in paragraph (a) of this section, or t
authorized representative or representatives of that person. A person is a
authorized representative only if:

€T a

~All reports required by permits and other information requested by the Director

y a duly”
duly

(.1) The authonzatlon is made in wnimg by a person described in paragraph

(a) of this Sectmn,

ﬁg .

@)  The authorization specified either an individual or a position havi
- responsibility for the overall operation of the regulated activity o
portion of the regulated activity, or an individual or position havi

a
g overall

responsibility for environmental matters for the municipality. -(A uly -

authorized representative may thus be either a named individual or any
individual occupying a named position.); and ‘ :
(3)  The written authoriZation is submitted o the Director.
Changes to authorization. If an authorization under paragraph (b) of this section

is no longer accurate because a different individual or position has respor

authorization satisfying the requlrements of paragraph (b) of this section |

sibility -

must be

submitted to the Director prior to or together with any reports, information, or

phcatlons to be signed by an authonzed representatlve

Q_Qmﬁm Any person signing a document- under paragaph (a) or (b)
section shall make the following cerhﬁcahon

of this




information, including the possfmhty of fine and imprisonment for knowi
violations. . _
DutytoComply (40 CFR 122.41(2)]

I certlfy under penalty of law that this document and all attachments were| .
prepared under my direction or supervision in accordance with a system
to assure that qualified personnel properly gather and evaluate the info
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Jesigned
tion

submitted. Baged on my inquiry of the person or persons who manage the system,

or those persons directly responsible.for gathering the information, the
information submitted is, to the best of my knowledge and belief, true,

urate,

and complete. I am aware that there are significant penalties for submitting false

The pcnmttze must comply with all conditions of tlns permit. Any permit noncompliance
constitutes a violation of the Clean Water Act and is grounds for enforcement action; for

permlt termiration, revocation- and reissuance, or modlﬁcatlon, or denial of a permit

renewal apphcatlon,

‘a.'

The penmttee shall comply with eﬂluent standards or prolnbltlons esta

‘under section 307(a) of the Clean Water Act for toxic pollutants within

provided in the regulations that establish these standards or prohibitions,
the permit has not yet been modified to incorporate the requirement.

[0

@

" The Clean Watér Act provides that:

Any person who causes a violation of any condmon in this permit/is

ished
e time
Lven if

subject to a civil penalty not to exceed $25,000 per day of each violation. -
Any person who negligently causes a violation of any condition inj this

per day of violation, or by imprisonment for not more than one ye

‘permit is subject to a fine of not less than $2,500 nor more than $25,000

pr;, OT

“both for a first conviction. For a second conviction, such a persoq is
- subject to a fine of not more than 350,000 per day of violation, or

by

imprisonment for not more than two years, or both. [Updated pumuant to

* the Water Quality Act of 1987]

Any person who knowingly causes violation of any- condition of this

permit is sub]ect to ﬁne of not less than $5,000 nor more than $50,000 per

- day of violation, or by imprisonment for not more than thrce years, or by

both-for a first conviction. For a second conviction, suck a person is
subject to 2 fine of not more than $100,000 per day of violation, or by
imprisomment of not more than six years, or both. [Updated pursyant to

the Water Quality Act of 1987]
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(3)- Any persoﬁ who knowingly causes a violation of any condition of
permit and, by so doing, knows af that time that he thereby places

this
other

in imminent danger of death or serious bodily injury shall be subject to a

fine or not more than $250,000, or imprisonment of not more th
years, or both. A person who is an organization and violates this

'shall be subject to a fine or-not more than $1,000,000 for a.first coj
For a second conviction under this provision, the maximum fine and

1mpnsonment shall be doubled. [Updated pursuant to thc Water Q
Act of 1987]

Duty to Mitigale”  [40 CFR 122.41(d)]

The permittee shall take all reasonable steps to minimize or prevent any discharge in
violation of this permit which has a reasonable hkehhood of adversely affectmg }uman S

health or the environment. _
 Proper Operation and Maintenance  [40 CFR 122.41(¢)]

15
Jrovision
nviction.

nality

- The permittee shall at all times propexly operate and maintain all facilities and systems of

-treatment and control (and related appurtenances) which are installed or used by tlilc

permittee to achieve compliance with the conditions of this permit. Proper opera

ion and

. maintenance also includes adequate laboratory controls and appropiiate quality assurance
procedures. This provision requires the operation of back-up or auxiliary facilitigs or

similar systems which are installed by a permittes only when thc operation is nec
achieve comphance W1th the condmons of the permit.

PemmitActions  [40 CFR 12241(9]

The permit may be modified, revoked and reissued, or terminated for cause. The
~ arequest by the permittee for a permit modification, revocation and reissuance, o

essary to

filing of
I

termination, or a notification of planned changes or anticipated noncompliance does not

stay any permit condition.
Property Rights [40 CFR 12241 (g)] -

This permit does not convey any property nghts of any sort, or any exclusive privilege.




10,

ugg to Prov1de Monnatlo [40 CFR 122 41(h)]
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The permlttee shall fyrnish to the Director, within a reasonable t:me any mfommtron

which the Director may request to determine whether cause exists for modifying,

revoking and reissuing, or terminating this permit or to determine comphance with this
permit. The permittee shall-also furnish to the Du‘eetor upon request copies of records

* required to be kept by ﬂ]lS permlt

Inspection and Entry [4OCFR12241(1)1

The permittee shall allow the Director, or an authorized representatlve, upon the|
presentatlon of credential and other documents as may be required by law, to:

&

. aperiod of at least three years from the date of the sample, measurement,

calibration and maintenance records and all original strip chart recordin

a. Enter upon the permittes’s premises where a regulated facility or aetmty 18
located or conducted, or where records must be kept under the conditions of this
L permit; ‘
b. . Have aCcess to-and copYy, at reasonable times, any records that must be kept under
‘ the conditions of thls permit; -
C. Inspect at reasonable times any faclhtles equlprnent (mcludmg momtonr g and
control equipment), practices, or operations regulated or requ:lred under this
- permit; and .
d. ~ -Sample or monitor at reasonable times, for the pmposes of assu:rmg permit
“compliance or as otherwise authonzed by the Clean Watet Act, any substances or
parameters at any locatlon. _
‘ l\fk)_ﬂtguggﬂd_&m 4o CFR 122 41G))
Samples and measurements taken for the pmpose of momtormg ghall be
representatlve of the monitored activity.
The permittee shall retain records of all monitoring information, mcludm all

for

continuous monitoring instrumentation, copies of all reports reqmred bythis = .
permit, and records of all data used to complete the application for this permit, for

report or

apphcatmn This period may be extended by request of the Drrector at anty time,




il.

12.  Reporting requircments [40 CFR 122. 41(1)]

a.

. Water Quality Act of 1987]

' The CWA prov1des that any person who knowingly makes any false stat
representation, or certification in any record other document submitted or requ:red

. $10,000 per violation, or by imprisonment for not more than two years p
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The Clean Water Act provides that any person who falsifies, tampers with, or
knowingly renders inaccurate any momtormg device.or method required tp be
maintained in this permit shall, upon conviction, be punished by a fine ofpot . |
more than $10,000 per violation, or by imprisonment for not more than two years
per violation, or by both for a first conviction. For a second conviction, such a
person is subject to a fine of not more than $20,000 per day of violation, gr
imprisonment for not more than four years, or both. [Updated pursuant to the

requirement  [40 CFR 122.41(K))

All applications, reports ot information submitted to the Director shall besigned

and certified. (See 40 CFR 122.22)
ent,

to be maintained under this permit, including monitoring reports of compliance or
noncompliance shall, upon conviction, be punished by a fine or not more than

violation, ot by both for a first conviction. For a second conviction, such p person
is subject to fine of not more than $20,000 per day of violation, or imprisonment
of not more than four years, or both. [Updated pursuant to the Water Quality Act
of 198‘7] ' '

Anggpg@_mmm The permittee shall give advance notice to the
Director of any planned changes in the permitted facility of activity which may

result in noncompliance with the permit requirements.

-Mommrmg reporis. Momtonng results shall be reported at the intervals speclﬁed

elsewhere in this permit.

(1)  Monitoring results must be reported on a Discharge Momtormg R¢=port
(DMR) or forms provided or specified by the Director for reporting results
of monitoring of sludge use or disposal practices.

(2)  Ifthe permittee monitors any pollutant more frequently than required by
the permit, using test procedures approved under 40 CFR Part 136 then
the results of this monitoring shall be included in the calculation amd
reportmg of the data submitted in the DMR.  ~
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(3)  Calculations for all limitations which require averaging of measur
. shall utilize an arithmetic mean unless otherwise specified by the ]
in the permit. '

Compliance schedules. Reports of compliance or n@noompliance with, of

progress reports on, inferim and final requirements contained in any comy)
schedule of this permit shall be submitted no later than 14 days fo]lowmg
schedule date

Twenty-four he

e The permittee shall report any noncompliancé which 1i1ay endanfir public
I

health or the environment. Any information shall be provided o
~ within 24 hours from the time the permittee becomes aware of the

ements
Director

any
liance
each

y

circumstances. A written submission shall also be provided within five

days of the time the permittee becomies aware of the circumstanceg.
written submission shall contain a description of the noncompli

its cause; the period of noncompliance, including exact dates and fi

“and if the noncompliance has not been corrected, the anticipated

The
e and
css
eitis

expected to continue; and steps taken or planned in order to reducg,

~ eliminate, and prevent reoccurrence of the noncompliance.

(2)  The following shall be included as information which must be reported

. within 24 houts under this paragraph.

‘()  Anyunanticipated bypass which exceeds any offluent lifni
the penmt [See 40 CFR 122.41(g). ]

(ii)  Anyupset wh1c11 exceeds any eﬁluent ll.mltatmn in the permit.

3. The Director may waive the written report on a case-by-case bas
"+ reports under paragraph (d)(2) of this section if the oral report haj

tation in.

for
been

_received within 24 hours. Reports during normal business hours (8: 00 am
to 4:30 pm) should be made to the Compliance Section at telephone #415-
972-3505. Twenty-four hour reporting can be made at tclephone #415-

947-4400,

Other noncompliance. The permittee shall report all instances of noncompliance
not reported under the above paragraphs (c) and (d) of this section, at thetime
monitoring reports are submitted. The reports shall contain the information listed

paragraph (d) of this sect:on
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Other information. Where the permitiee becomes aware that it failed to spbmit

- any relevant facts in a permit application, or submitted incorrect informa ﬁlon ina

facts or information.

Bm

a

permit application or in any report to the Director, it shall promptly submjt. such

[40 CFR'122.41(m)]
Definit

(1)  “Bypass” means the intentional diversion of waste strears from any .
' portion of a treatment facility. However, diversions of stonm water which
are consistent with the normal operation of the mumc]pal storm sewer
system shall not be considered bypasses,

- (2) “Severe property damage” means substantial physical damage to propezty,

.damage to the treatment facilities which causes them to become
inoperable, or substantial and permanent loss of natural resourcesfwhich
can reasonably be expected to occur in the absence of a bypass. Severe '
property damage does not mean cconomlc loss caused by delays

- production. '

M@M The permittee may allow any bypass fo occur

which does not cause effluent limitations to be exceeded, but only if it algo is for

essential maintenance to assure efficient operation. These bypasses are npt
subject to the provisions of paragraphs (c)-and (d) of this section.

Notice.

(D) Ammp_jgl_bm_ If the permlttee knows in advance of the need for a

(2)  Unanticipated bypass. The permittee shall subnnt notice of an

bypass, it shall submit prior notlce, of posmble at least ten days pefore .
the date of the bypass.

unanticipated bypass as requn'ed in paragraph (t) of section (13) (24-hour
notice).
Prohibiti 88,

(1)  Bypasses are prohibited, and the Du'ector may take enforcement actlon
against a permittee for a bypass, unless: :




14,
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(6] A bypass was unavmdable to prevent loss of hfc personal|injury, |
“or severe property damage;

(i) There were no feasible alternatives to the bypass, such as the use of
auxiliary treatment facilities, retention of untreated wastes| or
maintenance during normal periods of equipment downtime. This
condition is not satisfied if adequate back-up equipment should
have been installed in the exercise of reasonable engineeting

~ judgment to prevent a bypass which occurred during no
periods of equipment downtime or preventive maintenance, and
(iif)  The permittee subrrutted notices as requlred under par: h ¢ of
. this section.

(2)  The Director may approve an anticipated bypass, after considering its
adverse effects, if the director determines it will meet the three conditions
listed above in paragraph (d) of this section.

[40 CFR 122.41(n))]

Definition. - “Upset” means an exceptional incident in which thereis |
unintentional and temporary noncompliance with technology based permit
effluent limitations because of factors beyond the reasonable control of the .

permittee. ‘An upset does not include noncompliance to the extent caused by

operational error, improperly designed treatment facilities, inadequate treptment

facilities, lack of preventatlve ma.mtenance, or careless or improper operation.

Effect of an upset.  An upset constitutes an afﬁrmatwe defense to an agtion

- brought for noncompliance with such technology based permit effluent limitations

if the requirement of paragraph (c)-of this section are met. No determination
made during administrative review of claims that noncompliance was caused by

upset, and before an action for noncomphance is final administrative action
subject to judicial rewew :

(1

ary for demonstration of upset. A permittee who wighes to

establish the aﬁinnatlve defense of upset shall demonstrate, through properly
signed, contemporaneous operating logs, or other relevant evidence that

* An upset occurred and that the pcnmttee can 1dent1fy the cause(s)|of the

upset;




15.

16.

"17.

"d.  Achange in any condition that requires either a temporary or a permanent

 Auvzilability of Reports | [Pursuant to Clean Water Act Section 308]

~ permits, and effluent data shall not be considered confidential.
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(2) . The permitted facility was at the time being properly operated; and

(3)  The permittes submitted notice of the upset as required in paragraph 13(h)

(24-hour notice).
(4)  The permittee complied with any remedial measures reqmrcd undgr 40
CFR 122.41(d). ' :
d..  Burden of proof. In any enforcement proceediﬁg the permittee seeking to

N est_ablish the occurrence of an upset_has_ the burden of proof. .
Terpinstionofpermits  [40 CFR 122.64]

The following are causes for termina‘ting a permit during its term, or for denying
renewal application: '

a.  Noncompliance by the permittee with any condition of the permit;

q permit

b.  The pennittée’s failure in the application or during the permit issis,ané_e process to

disclose fully all relevant facts, or the permittee’s misrepresentation of an;
relevant facts at any time; . :

environment and can only be regulated to acceptable levels by permit
modification or termination; or. - - : ‘

€. A determination that the perﬁﬁtted 'activitly endanggrs human health or the

y

reduction or elimination of any discharge controlled by the permit (for example,

plant closure or termination of discharge by connection to.a POTW).

accordance with the terms of this permit shall be available for public inspection
offices of the Regional Administrator. As required by the Act, permit applicatio

Except for data determined to be confidential under 40 CFR Part 2, all reports pr;i
t

Removed Substances [Pu'rsuaﬁt to.Clean Water Act Section 301}

Sotids, sludges,.ﬁlter backwash, or other pollutants removed in the course of mai

materials from entering navigable waters.

tenance

_of the MS4 shall be disposed of in a manner such as.to prevent any pollutant from such -



18.

19.

2.

21

' apphcat:lon of any provision of this permit to any circumstance, is held mvalid,; 1
'apphcatlon of such provision to other circumstances, and remainder of the permit, shall _
" not bc affected ﬂlereby

) cnmmal penalties for noncomphance

State or Tribal Law [Purspant to Clean Water Act Section 5 1'0]

Page_’: 240f24
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Severability [Pursuant to Clean Water Act Section $12]

The provisions of this permit are severable, and if any provision of this permit, ar the

Mmmum [Pursuant to Clean Water Act Section 309]

Exccpt as. pmwded in permait condmons on “Bypass” (Sectmn 14) and “Upset”
15), nothing in this permit shall be construed to relieve the permittee from CiVll T

'Qiland H . iabili [Pursuant to Clean Water Act Section 311]

' Noihmg in this permit shall be construed to preclude the institution of any legal action or
 relieve the permittee from any responsibilities, liabilities, or penalhes to which the -

penmttee is or may be subject under Section 311 of the Clean Water Act

Nothing in this permit shall be construed to preclude the institution of any legal action or
relieve the operator from any legal action or relieve the operator from any responsibilities,
liabilities, or penalties established pursuant to any applicable State or Tribal law jor :
regulation under authority preserved by Section 510 of the Clean Water Act. '
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MORRISON FOERSTER _ MORRISON & FORRSTER LLF

MEMORANDUM

TO: San Francisco Regional Water Quality Control Board

FROM: Morrison & Foerster LLP on behalf of the Santa Clara Valley Urban Runoff
Pollution Prevention Program and its Co-Permittees
DATE: February 28, 2008 FILE: 43117-1

RE: Legal Comment (No. 2) Concerning Discharge Prohibition A.2 and
Provision C.1 of Proposed Municipal Regional (Stormwater) Permit

The following comment concerning Discharge Prohibition A.2 and Provision C.1 of the
proposed Municipal Regional Permit is being submitted on behalf of the Santa Clara Valley
Urban Runoff Pollution Prevention Program and its 15 members who are designated as co-
permittees.'?

L. Discharge Prohibition A.2 and Proevision C.1 Must Be Revised.

Discharge Prohibition A.2 and Provision C.1 of the Tentative Order, as drafted, are contrary
to State Water Resources Control Board (State Board) precedential orders that are directly on
point — and the provisions are against public policy. It therefore would be an abuse of
discretion for the Regional Board to adopt the Tentative Order without first revising these
provisions as described below.

A. Discharge Prohibition A.2 and Provision C.1 Do Not Comply With State
Board Precedent.

1. Provision C.1 as Currently Drafted Violates State Board Order WQ
1999-05 and Needs to be Revised Accordingly.

! The co-pemittees are: Campbell, Cupertino, Los Altos, Los Altos Hills, Los Gatos, Milpitas,
Monte Sereno, Mountain View, Palo Alto, San Jose, Santa Clara, Saratoga, Sunnyvale, Santa Clara
County, and the Santa Clara Valley Water District.

? The Santa Clara Program will be submitting additional comments under its own letterhead, and its
15 members who are co-permittees may be submitting separate programmatic, technical, and/or legal
comments as well. All of these, and any comments submitted by other Bay Area municipal
stormwater programs and co-permittees (and/or their legal counsel) and the Bay Area Stormwater
Management Agencies Association (BASMAA), are hereby incorporated by reference.

sf-2448100



MORRISON | FOERSTER

In Discharge Prohibitions A.1 and A.2, the Tentative Order requires that Permittees prohibit
the discharge of non-exempted non-stormwater (A.1) and rubbish and other solid wastes in
stormwater and non-stormwater (A.2) into storm drain systems and surface waters.
However, unlike its approach within Discharge Prohibition A.1, as currently drafted, the
Tentative Order does not expressly address how compliance with Discharge Prohibition A.2
is to be effectuated vis-2-vis the implementation Provisions of the permit. The Tentative
Order also currently neglects to include references to both Discharge Prohibitions A.1 and
A.2 in the first paragraph of Provision C.1, in both places where Receiving Water
Limitations B.1 and B.2 are referenced.

These omissions place the Tentative Order in direct violation of State Board Order WQ
1999-05,” a precedential order requiring that municipal stormwater permits tie discharge
prohibitions to the implementation of control measures, by which Permittees’ compliance
with the permit can be determined.* With respect to the first paragraph of Provision C.1, the
State Board Order specifically requires that municipal stormwater permits include the
following language: “The permittees shall comply with Discharge Prohibitions [ ] and
Receiving Water Limitations [ ] through timely implementation of control measures and
other actions to reduce pollutants in the discharges...” Order WQ 1999-05, § 3 (emphasis
added).

Request: We therefore request that the words “Discharge Prohibitions A.1 and A.2
and” be added before “Receiving Water Limitations” in the first and third sentences of the
first paragraph of Provision C.1 as shown in italics immediately below:

The Permittees shall comply with Discharge Prohibitions A.1
and A.2 and Receiving Waters Limitations B.1 and B.2
through the timely implementation of control measures and
other actions to reduce pollutants in the discharge of
stormwater runoff. The Permittees shall implement control
measures and Best Management Practices (BMPs) to reduce
pollutants in stormwater discharges to the maximum extent
practicable in accordance with the requirements of this Permit,
including any modifications. The performance standards
specified in Provisions C.2 through C.15 are designed to
achieve compliance with Discharge Prohibitions A.1 and A.2
and Receiving Waters Limitations B.1 and B.2 through
implementing management practices, specifying level of
implementation, and requiring timely and complete reporting
to enable determination of compliance with the specified
performance standards.

* Available at http://www.swrcb.ca.gov/resdec/wqorders/1 999/wq099-05.html
* Precedential decisions and orders provide guidance for later decisions and orders. A Regional Water Board
cannot reverse a State Water Board precedent. http://www.swrcb.ca.gov/resdec/index.html,

2
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2. Discharge Prohibition A.2 as Currently Drafted Violates State Board
Order WQ 2001-15,

State Board Order WQ 2001-15’ refines Order WQ 1999-05 by requiring an iterative
approach to compliance with water quality standards that involves assessments and revisions
over time. The Tentative Order as drafted violates this State Board Order by omitting from
Discharge Prohibition A.2 any reference to Provisions C.1 through C.17, which provide the
practices by which discharge prohibitions are implemented and evaluated. The State Board
specifically rejected this very approach to drafting of a discharge prohibition in a municipal
stormwater permit in Order WQ 2001-15: “[t]he permit must be clarified so that the
reference to the iterative process for achieving compliance applies not only to the receiving
water limitation, but also to the discharge prohibitions that require compliance with water
quality standards.” State Board Order WQ 2001-15, p. 16 (emphasis added).®

Request: Accordingly, we request the sentence “Compliance with this prohibition
shall be demonstrated in accordance with Provisions C.1 through C.17 of this Permit” be
added to Discharge Prohibition A.2 as shown in italics immediately below:

It shall be prohibited to discharge rubbish, refuse, bark,
sawdust, or other solid wastes into surface waters or at any
place where they would contact or where they would
eventually transported to surface waters, including flood plain
areas. Compliance with this prohibition shall be demonstrated
in accordance with Provisions C.1 through C.17 of this Permit.

B. As Currently Drafted, Provision C.1 and Discharge Prohibition A.2 Are
Contrary to Sound Public Policy

In addition to violating these two precedential State Board Orders, the Tentative Order as
drafied are contrary to sound public policy. By failing to fully tie the Discharge Prohibitions
to the Provisions of the permit and iterative process, the Tentative Order essentially asks the
Municipalities to make continued and significantly increased investments in their stormwater
management and monitoring programs while concurrently setting them up for enforcement
actions (potentially including citizens’ lawsuits in federal court) and penalties even if they
Sully fund, staff, and comply with every single implementation provision of the permit.

Bay Area municipalities deserve better than this Catch-22. The Regional Board must avoid
this absurd and unfair outcome and instead require that staff tie the permit’s Discharge
Prohibitions (both A.1 and A.2) and Provision C.1 together as described above, and as
‘required by State Board precedent.

? Available at http://www.swrcb.ca.gov/resdec/wqorders/2001/wq2001_15.pdf
¢ Here, the appropriate reference to the iterative approach is already included in Prohibition A.1, so the
deficiency that needs to be addressed is with A.2.

51-2448100
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